Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 




HARVARD UNIVERSITY 




UBRARY OF THE 

GRADUATE SCHOOL 
OF EDUCATION 




Ns^tT^,-^ 



I 



/ 



I 










REMARKS 



OF 



JOHN L. MASON, ESQ., 



AND 



JOS. S. BOSWORTH, ESQ. 




i 



§ 




EEFORE THE 




Iboard of education, 



MARCH 17 AND 24, 1847, 




Upon ti)e ]!lt$l)t anir |)on)er (tllatmeb bg tl)e 



PUBLIC SCHOOL SOCIETY 

Sip SiS 



TO ESTABLISH NEW COMMON SCHOOLS ENTITLED TO A PAE- 
gxo TICIPATION IN THE SCHOOL MONIES, AND TO 

USE THOSE MONIES IN ESTABLISHING 
SUCH SCHOOLS. 



Is 




NEW-YORK: 



CHILDS, PRINTER, 80 VESEY STREET 





1847 





B«VAM) UNIVERSITY 
fitAOMTE S&iOOL Of EDUCAT70N 

lAPNROE C GUTMAN LISRAPJ' /I Q O 



Board of Education, March 24, 1847. 

Resolved^ That the remarks of John L. Mason, Esq. 
and Joseph S. Bosworth, Esq., in reply to the argument 
made in behalf of the Public School Society, be printed 
and published under the direction of this Board. 

JOHN A. STEWART, Clerk. 



At a meeting of the Board of Education, held on the 
17th day of March, 1847, the following resolution, sub- 
mitted by the special committee to which was referred a 
communication from the Public School Society, in answer 
to a resolution of inquiry passed by the Board of Edu- 
cation, was under consideration, — y\z. 

Resolved^ That in the opinion of the Board of Educa- 
tion, the Public School Society has no right, since the 
passage of the act entitled " An Act more effectually to 
provide for Common School education in the city and 
county of New York," passed May 7, 1844, to establish 
any new schools ; and that if any such schools have been 
or may be established, they are not entitled to participate 
in the apportionment of the school monies, 

Hiram Ketchum, Esq. was then heard before the Board 
in behalf of the Public School Society, and in opposition 
to the Resolution. 

Mr. Mason then spoke in substance as follows : — 

Mr. President^ — Before proceeding to the discussion of 
the Resolution which has just been read, I beg leave to 
submit one or two preliminary remarks. 



In the first place, I am happy that this discussion has 
taken place, and that this Board so promptly acceded to 
the request of the Public School Society, to allow them 
to be heard on the subject of this resolution by their Com- 
mittee. Such a course was due to that society, composed 
as it is of so many of our most respectable citizens, and 
exercising so important an influence upon the public edu- 
cation of the city. It was due also to this Board, that 
before deciding on a step so important as that involved in 
the resolution, it should patiently hear and examine 
both sides of the question. 

In the next place, the impression has been made in 
some quarters, that the resolution and the report of the 
Committee on which it is founded, proceeds from a 
feeling of hostility on the part of the Board towards the 
Public School Society, and that a desire exists to in- 
jure and weaken the Society. For myself, I utterly dis- 
claim any such feeling. The Public School Society is, 
in my judgment, entitled to the warmest gratitude of this 
community. For a number of years the Common School 
Education of the city was, for the most part, committed 
to this society ; and it has, with great ability and fidelity; 
discharged the high trust confided to it ; and I would resist 
to the utmost of my powers any attempt to interfere in the 
least degree, with any of the powers conferred upon it with 
regard to those schools which existed at the time of the 
passage of the act of 1844; and these I believe to be the 
sentiments of the Board. 

But the question is a naked question of law, involving 
the interpretation of the statute under which we are con- 
stituted, and one which it is absolutely necessary for us 
to settle, in order properly to fulfill the duties we have 
to perform. 

I have listened this evening to the able argument of the 



learned advocate of the Public School Society in opposi- 
tion to the resolution and report of the Committee now 
under consideration, but he has failed to convince me t^iat 
the position taken by the Committee is erroneous. On 
the contrary, I have no doubt that the construction given 
by the Committee to the act of May 7, 1844, is the true 
oae. 

Let us clearly understand the question involved, for, 
with great respect, I think the learned gentleman has 
somewhat obscured it. 

The question before us then is, not whether the Public 
School Society has or has not faithfully discharged the 
trust confided to it. I should have no hesitation in an- 
swering this question in the affirmative. Nor is it, whether, 
by the law of 1844 the schools of the Society are merged 
in the ward schools — such a position has never been ad- 
vanced, much less contended for.* Nor is it whether the 
society have or have not a corporate right to establish /r^^ 

schools, to be supported by the private contributions of 
the members of the society. 

But the question is, whether the Society has a right to 
establish new Common Schools which will be entitled, 
under the act of 1844, to participate in the school monies, 
and a right so use their surplus funds derived from the 
school monies, in building or renting school houses for 
such new schools. 

This was the question discussed in the report of the 
Committee. The term "Schools" was indeed used in 
that report without any other designation or qualification, 



* Allusion is here made to some of Mr. Ketchum's remarks which do not 
appear in the printed report published by the Society. These remarks, as 
they appear in print, are somewhat modified from their original shape. The 
reply now presented immediately followed the remarks, and Were founded 
on a few notes, many of which were taken while Mr. K. was speaking, and 
have since been reduced to writing at the request of the Board of Education. 



because it was only with Common Schools that this Board 
has any thing to do. 

In order the more clearly to understand the subject, I 
will briefly advert to the course of legislation in relation 
to Common Schools. 

The Legislature, many years since, established the 
Common School system, extending to every part of the 
state, except the city and county of New York. 

By the provisions of that system, as is well known, 
different officers are elected in the various towns of the 
state, each having their distinct and appropriate duties ; 
commissioners, to receive the school monies apportioned 
from the revenue of the Common School Fund, and to dis- 
tribute them with a like amount raised by tax among the 
school districts ; inspectors, to examine into the qualifi- 
cations of persons proposed as teachers ; and trustees of 
districts to take charge of the school houses, pay the 
teachers, &c., &c. 

These officers, it is also well known have exclusive 
jurisdiction in these matters. They alone have power to 
establish Common Schools in their respective towns, and 
no other schools but Common Schools thus established, 
and managed by the school officers of the town and dis- 
trict in which they are situated have a right to participate 
in the school monies. 

This Common School system, I have said, did not ori- 
ginally, nor until a very late period, extend to this city. 

The various religious societies in the city had, for the 
most part, schools belonging to their respective denomi- 
nations; and, in the year 1805, the Free School Society, 
now the Public School Society, was established for the 
instruction of poor children who did not belong to, or 
were not provided for by any religious society. The 
schools which it formed, according to the original plan of 



the Society were to be supported by private contributions 
and it was, in every respect, a private Eleemosynary in- 
stitution. 

In the year 1826, however, the character of this Society 
was essentially changed. The first section of the act of 
January 28, 1826, entitled " An Act in relation to the 
Public School Society of New York " altered its name to 
that of the Public School Society of New York ; and the 
second section made it the duly of said Society to provide, 
so far as their means might extend, for the education of 
all children in the city of New York not otherwise provided 
for whether such children were or were not the proper 
subjects of gratuitous education, and without regard to 
the religious sect or denomination to which such children 
or their parents might belong. 

Thus an important public trust was committed to the 
Society-i-the common school educationof the city was plac- 
ed under its control — the duties and powers of Commission- 
ers, Trustees and Inspectors in the County, were vested 
in its officers ; they became the executive officers of the 
government for this important branch of public service ; 
new and distinct powers were grafted upon their original 
Charter ; and by a subsequent section of the same act, 

their right to draw upon the School Fund was expressly 
recognized. 

But in the year 1842, the Legislature saw fit to 
extend the Common School system which prevailed 
throughout the State, to the City of New York, with 
some modifications. 

The Act of 1842 provided for the appointment of Com- 
missioners, Inspectors and Trustees, with the like powers 
and duties with the Commissioners and Inspectors of 
Common Schools, and the Trustees of School Districts 
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in the several Towns of the State, " except as thereinafter 
provided.^^ 

Now, if the powers and duties of those officers in 
the several towns in the state were to be exercised by 
them, and by them alone, and were exclusive in their 
very nature, they must be 'equally so in the city, except- 
ing in so far as they are modified by the aci itself; and 
this position by no means proves, as the learned gentle- 
man insisted, that the schools of the Public School Society 
are merged in the ward schools and all the powers of the 
Society destroyed, if, as we know to be the case, the ex- 
ception provides for its schools. 

The 13th section of the act of 1842 expressly recognizes 
the schools of the Public School Society then in exis- 
tence, protects them in the enjoyment of all their 
rights — and secures to them, in a manner that never was 
done before, their full share of the school monies. - 

But as to all matters not embraced within the exception, 
the powers and duties of the Commissioners, Inspectors 
and Trustees, are and must be exclusive, or the act has 
no meaning. If this is not so, but the Public School So- 
ciety could go on, establishing new schools as before, it is 
it is incumbent upon it to show that power to do so is re- 
served to it in the act. 

The learned advocate of the Society has invoked the 
7th section of the act of 1842 to his aid. It provides that 
"whenever the Trustees elected in any ward shall certify 
in writing to the commissioners and inspectors of common 
schools thereof, that it is necessary to organize one or 
more schools in said ward, in addition to the schools men- 
tioned in the 13th section of this act, (in which section 
the schools of the Society are expressly named,) it shall 
be the duty' of the said commissioners and inspectors to 
meet together and examine into the facts and circum- 
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stances of the case, and if they shall be satisfied of such 
necessity, they shall certify the same, under their hands, 
' to the Board of Education, and then shall proceed to ox* 
ganize one or more school districts therein, and shall pro- 
cure a school-house," &c. The provision of the act of 
1844 is the same in substance, although more general in 
its terms; the 8th section provides that whenever the 
commissioners, &c., shall certify to the Board of Educa- 
tion that it is necessary to organise one or more additional 
schools in said ward, &c. It is obvious that the same 
construction must be given to these words '' in addition" 
in the act of 1844, as was given to the words of like import 
•in the 7th section of the act of 1842, just referred to. 

It is strange that this section should have been adverted 
to by the learned gentleman ; if it means any thing, it 
means that the power of erecting schools in addition to 
those then established is vested in the ward officers. 
There are, say the Legislature, certain schools estab- 
lished by ^he Public School Society ; with these schools 
we do not wish to interfere, but whenever schools are 
needed in any ward, in addition to those already estab- 
lished, you, the commissioners, inspectors, &c., must judge 
of that, and establish them if found necessary. 

To insist, as was done in the argument of the counsel, 
that these words, "m addition^^ mean in addition to the 
schools thereafter to be established by the society, is beg- 
ging the question. 

The 13th section of the act of 1842 was next referred 
to, which puts the schools of the Public School Society 
under "the general jurisdiction of the commissioners 
of the respective wards in which any of the said 
schools now are or may hereof ter be located^^^ and it 
was insisted that the act provides for schools thereafter 
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to be located or established; so far from it, the act mereljr 
defines under whose jurisdiction the existing schools of 
the society shall be, in case of a division, or alteration of 
the bounds, of any of the wards ; that they shall be subject 
to the jurisdiction of the officers in whose bounds they 
then were, or upon a division of the wards, they might 
happen to be. 

The question then arises, had the Legislature the right 
to take away this power from the Public School Society 
of establishing new common schools ? 

It is contended that they had not, because it was a char- 
tered right. 

The learned counsel has spent much time in endeavor- 
ing to show that the society has a chartered right to 
establish ^^e schools, to be supported by private munifi- 
cence, and that this right is not taken away. I might 
safely concede this position, and the argument would not 
be advanced a step ; any more than it would be if he had 
proved, what no one denies, that any individual has a right 
to educate as many children as he pleases free of expense. 
But that would not prove that such an individual has a 
right to use the public monies to aid him, nor that if the 
law has once given him some aid, he has a vested right in 
it for all time to come. 

The distinction is between the corporate right to estab- 
lish free schools at the society's expense, and the right 
and duty of establishing common schools to be supported 
at the public expense. 

The one we do not interfere witli ; the other is and 
always, from the naturfe.of the case, must be, subject to 
legislative control. 

The established doctrine on this subject is well expres- 
sed in the case of the People vs. Morris, 13th Wend., 323, 
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341, in which the court say, that " public corporations or 
those whose powers are a public trust, to be executed for 
the common weal, are entirely within the control of the 
Legislature — that these powers are not vested rights as 
against the state, but that they may be abrogated as well 
by a general law affecting the whole state, as by a special 
act, altering the powers of the corporation.'* 

The learned gentleman has been at some pains in ex- 
amining the particular facts of that case, — to show that the 
power exercised by the defendant in that case, of selling 
spirituous liquors was a politicai power, and he con- 
tended that the right to educate children is not a political 
power. I would ask, what is a political power ? what is 
the meaning of po/A/*ca/? It is defined to be something 
which relates to pu6/»c affairs — affairs in which the whole 
public are interested. And are we to be gravely told that 
the regulation and licencing of grocers and victualing 
houses in a village, (which was the power referred to in 
the case quoted from Wendell,) is a political power, in 
which the whole public are interested, and which the 
government can regulate as they please ; but that the 
education of all the children of our city is a matter of 
private concern, with which the public have nothing to do; 
which the Legislature cannot regulate or control, and that 
having once delegated certain duties relative to it, to a 
private corporation, they have placed the matter for ever 
out of their reach 1 

The case of Dartmouth College vs. Woodward, 5 
Wheaton, 518, cited by the counsel, does not in the least 
conflict with that of the People vs. Morris. The decision 
in that case, was put expressly on the ground that the 
College was a private Eleemosynary ^ and not a public 
corporation, and so the gentleman himself read frem the 
case, and felt bound to insist that the Public School So- 
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ciety was a private and not a public corporation. If so, 
let it confine itself to those private rights originally grant- 
ed to it, and not claim to exercise the powers conferred 
upon it as the agent of the government; and there is 
then no question on which we are at issue. But let it 
not insist upon a perpetual grant of public and political 
powers and duties because its charter gives it certain pri- 
vate rights. 

There is then, no constitutional objection to the estab-- 
Itshment of the new system. It is no violation of the 
chartered rights of the Society. It is only a withdrawal 
of a public trust confided to it, and vesting it in other 
hands. 

But again. — The exercise by the Public School Society 
of the right to establish new schools is entirely inconsis- 
tent with the exercise of the same right by this Board. It 
would be in the power of the Society, to prevent this 
Board from ever establishing any new schools. 

Our proceedings are public, and necessarily slow. The 
ward officers must first determine that a school is neces- 
gary — they must then apply to this Board, which meets 
ordinarily but once a month — the matter is referred to a 
committee, who may report at the expiration of one 
month, perhaps two. The site for a building must then 
be purchased and appropriations made, which generally 
take another month. In the mean while, before the ward 
officers have fairly commenced operations, the Public 
School Society, whose deliberations are more secret, may 
have purchased ground and erected a building in the very 
neighborhood of the one proposed to be established by this 
Board, and render the establishment of a school by the 
Ward officers entirely unnecessary and inexpedient. I 
do not mean to say that the Society would take such a 
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course — I do not believe they would — I merely ^tate the 
case by way of illustration, to show what could be dojie, 
and thus test the accuracy of the position taken by us on 
this subject* It cannot be that the Legislature meant 
that this power should be exercised simultaneously by 
both bodies. 

The soundness of the position taken by the Committee 
will further appear by the course of Legislation with re- 
gard to the school monies. 

The words " school monies " are used throughout the 
act of May, 1844. The term is a technical one, and is 
defined in 1 R. S., 196, l»t ed. § 2, to-mean the revenues 
of the Common School Fund which are annually distri- 
buted for the support and encouragement of Common 
schools. 

These monies are paid into the iiands of the commis- 
sioners for schools in the several towns of the State, and 
together with the monies raised by tax in the towns, are 
apportioned by the commissioners among the several 
school districts, and paid to the trustees, (1 R. S. p. 470, 
1st ed. § 5-6,) who are required to appropriate them to the 
payment of teachers' wages; (ib. p. 481, § 8-9,) and the 
monies received from both these sources are designated 
by the general term of " school monies." 

The sums necessary for purchasing the sites for school 
houses, for building, hiring or purchasing school houses, 
keeping them in repair, furnishing them with necessary 
fuel and appendages, are provided for by additional tax 
imposed upon the inhtibitants at a school district meeting 
(ib. 478, §6 1, sub. 5.) 

By an act, passed April 17, 1838, (Laws 1838, p. 220,) 
the sum of one hundred and ten thousand dollars of the 
income of the United States (Jeposite fund is directed to 
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be annually distributed to the support of common schools, 
in like manner and upon the like conditions as the school 
monies are or may be distributed. 

There are also various other acts to be found in the 
statute book, showing how sacredly the school monies 
are appropriated to the teachers' wages — as, for instance, 
a law passed in 1837, (Laws 1837, p. 232.) authorizing 
the inhabitants of school districts to levy a tax for the 
purchase of a book to record the proceedings of the trus- 
tees, and another law in 1841, (Laws 1841, p. 236,) au- 
thorizing a special tax, not exceeding $20 in any one 
year, to purchase maps, globes, black boards, and other 
school apparatus — all showing that the *' school monies," 
so called, could not be used in these ways, but that they 
are sacredly appropriated to the support of teachers. 

The Public School Society would have had no right at 
any time to appropriate the school monies received by 
it to any other purpose, but for the permission given 
in the act of April 5, 1817, referred to by the counsel. 

The act of May 7, 1844, makes the same distinction be- 
tween " school monies," properly so called, and the sums 
necessary for establishing and organizing new schools. 

The 6th section provides that the supervisors shall an- 
nually raise, by tax, a sum of money equal to the city's 
share of the school monies received from the general fund, 
and also one-twentieth of one per cent, of the real and 
personal estate in the city to applied exclusively to the pur- 
poses of common schools in said city. 

That these purposes are not erecting, or leasing, or pur- 
chasing sites for school houses, or school houses them- 
selves, is manifest from what follows in the same section, 
which provides that the corporation shall raise by tax 
such further sum as may be necessary for these last men- 
tioned objects, and also for fitting up of the school houses. 
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The sums first designated, in section five, are by the 6th 
section directed to be deposited to the credit of the commis- 
sioners of common schools in the several wards, and of 
the societies and schools enumerated in the 11th section, 
(including the Public School Society,) in the proportion 
to which they shall respectively be entitled. 
. By the 7th section, the balance of the funds to be raised, 
pursuant to section five, for the erection, purchase, or leas- 
ing of school houses, and procuring the sites therefor, and 
.fitting up therec^f, are placed at the disposal of the Board 
of Education, by appropriation, for the establishment and 
organization of schools, as provided in the 8th section. 

The 8th section provides for the establishment of new 
schools by the Board of Education, and by none other, 
and these schools are denominated by the 3d section ward 
schools. 

Here then are two distinct funds, both placed under con- 
trol of the Boardof Education, the first consisting of the funds 
annually raised for the support of Common Schools and de- 
nominated " school monies " throughout ihe act. In these 
monies the Public School Society participates according 
to the number of its scholars, in common with the ward 
schools and the other schools and societies mentioned in 
the act. 

The second fund is a special one to be raised from time 
to time for establishing and organizing new ward schools, 
and them alone* 

Now, if we turn to the 11th section, we shall find that 
the schools of the Public School Society, with the other 
schools mentioned in the section, ^' participate in the ap- 
portionment of the * school monies' in the same manner 
and to the same extent " as are provided with regard to 
the ward schools. 
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The next section (12th) shows in what manner and to 
what extent the ward schools, and of course the schools 
of the Public School Society, are entitled to participate 
in the school monies which may be apportioned to them. 

If, by reason of peculiar circumstances, any of the new- 
ly organized schools are entitled to a larger sum than they 
will receive under the apportionment, then the Board of 
Education are required to make for them such further al- 
lowance out of the said school monies as maybe just and 
proper. But "if the school monies apportioned agreeably 
to this section shall exceed the necessary and legal ex^ 
penses of either of the schools or societies provided for in 
this act, the Board shall authorize the payment only of 
such necessary and legal expenses ; any balance remain- 
ing in deposit at the end of each year shall be paid by the 
Board of Education into the city treasury, and any de- 
ficiency to meet the necessary and legal expenses of either 
of the said schools or societies shall be supplied by th^ 
Common Council, in anticipation of the annual tax for the 
support of common schools, as provided by section five of 
this act." 

Now what are these " necessary and legal expenses" to 
which the school monies are to be applied ? 

The words must have the same meaning in their appli- 
cation to the Public Society and the ward schools, because 
the society participates in these monies only in the same 
manner and to the same extent as the ward schools. 

The learned gentleman contends that the Public School 
Society |has the right, under the term " necessary and legal 
expenses," to build new school houses whenever it shall 
deem proper. If this is so, and if the building of new 
school houses is a necessary and legal expense, within the 
meaning of the act, then, if the cost of erection of a new 
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school house should exceed the sum apportioned to the 
society, the Board of Educfation would be bound to certify 
the fact to the Common Council, and the Common 
Council would be bound to provide for the deficiency by 
tax, and the way is clear for the society to extend their 
schools when and where they please. 

By parity of reasoning, the officers of the ward 
schools have a right to estal^lish new schools of their own 
motion, without the interference of the Board of Educa- 
tion, because the ward Schools and the Public School So- 
ciety stand on the same footing, precisely with regard to 
these school monies. If the building of new school houses 
is upon a just construction of the'act one of the "neces- 
sary and legal expenses" of the Public School Society, it 
must be also one of the necessary and legal expenses of 
the ward schools ; and we are thus driven to a conclusion 
entirely at variance with the whole scope and tenor of 
the act and with many of its positive provisions. - 

No person who reads the act can doubt, for a 
moment, what are the "necessary and legal expenses" of 
the ward schools, to which the school monies may be ap- 
plied. They are, upon the most liberal construction, the 
annual expenses required to keep up the schdol — payment 
of teachers, fuel, ordinary repairs, stationery, &c:, and they 
cannot be applied to building or hiring school houses for 
new schools, because the power of establishing new 
schools, and raising the requisite funds for that purpose, 
is placed in the Board of Education. 

If, then, the ward schools have no power to expend the 
school monies annually apportioned to them, in the estab- 
lishment of new schools, how can the Public School So- 
ciety make such an application of the school monies ap- 
portioned to them, when they participate in these monies 

3 
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only in the same manner and to the same extent with the 
ward schools. 

Let the society point out the clause or section, in the 
act of 1844, which gives them this power. 

An express authority was given them thus to use the 
school monies by the act of April 5, 1817 — the act of 1842 
was supposed to lake it away ; the 13th section of that 
act declaring, that so far as related to the distribution of 
the school monies, the schools of the Public School So- 
ciety should be considered as district schools of the city. 

This power was restored by the 13th section of the act 
of 1843, which authorized the trustees of the Public 
School Society to appropriate all monies received by them 
by virtue of that act " to any of the purposes of common 
school instruction, including the support of normal schools 
which they were authorized by law to do before the pas- 
sage of that act : Provided, however, that the fee of all 
real estate purchased under that act shall rest in the city 
and county of New York." 

The 11th section of the act of 1844, corresponding to 
the 13th sectibn of the act of 1843, omits this power alto* 
gether, except as it regards the normal schools. Its lan- 
guage is as follows: ^'And said schools (i.e. the schools 
of the Public School Society with others) shall participate 
in the apportionment of the school monies in the same 
manner and to the same extent, as herein provided, in re- 
spect to such schools as may be organized under this act, 
or which shall have been organized under the act passed 
April 11, 1842, or the amended act passed April 18, 1843, 
and including the support of normal schools of the Public 
School Society for the education of teachers employed or 
to be employed in any of the schools, subject to the pro- 
visions of this act. Titles to all school property, real or 
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personal, hereafter purchased from monies derired from 
the distribution of the school fund, or raised by taxation 
in the city of New York, shall be vested in the Mayor, 
Aldermen and Commonalty of said city." 

Now, why was this power to the Public School Society, 
so expressly given in the act of 1843, stricken out of the 
act of 1844? 

Because, as we hare been told, the act of 1844 is suflS- 
ciently clear without it ? 

Is it so ? Was it then stricken out at the instance, or 
with the sanction or concurrence of the friends of the 
Public School Society, because the act of 1844, in its 
other provisions and clauses, was so clear in support of 
the claims of the society as to render this clause unneces- 
sary ? 

Where are those other clauses and provisions 1 The 
learned counsel has referred us to but one, but that one 
he has considered conclusive. It is the last sentence of 
the 1 1th section, just quoted, with regard to the titles of 
school property ; and the question has been asked with an 
air of triumph, why provide for the manner in which the 
titles to real estate, thereafter purchased from monies to be 
derived from the distribution of the school fund, shall be 
vested, if no real estate whatever can be purchased from 
those monies ? 

To this I answer :— 

1. That if the power is given by this clause, it is only 
given by implication. It is inferred from the phraseology 
that the Legislature intended to give the power — it is not 
given in express terms. 

Now, it is a rule that you cannot, from a single clause 
or a few words in a statute, impiy a power or authority, 
when there are other clauses or sections in the statute 
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which expressly prohibit it. The law or statute must be 
so construed if possible as to be consistent with itself. 

You cannot infer, from the provisions about the title to 
property to be purchased with the school monies, that the 
society had a right to expend their surplus monies in the 
establishment of new schools, when the very next section 
requires all these surplus monies, after defraying their 
''necessary and legal expenses," which we have seen means 
the ordinary current expenses, to be paid into the public 
treasury. You cannot, I say, infer this, if there is any 
other construction which will make the two sections har- 
monize. 

2. If we look at the 13th section of the act of 1843, we 
shall see, I think, the true reason of the section in ques* 
tion and the explanation of the difficulty. 

That section provided that the fee of all real estate, 
purchased under that acty should vest in the city and 
county of New York. The act of 1844 was passed on 
the 7th of May, and repealed the act of 1843, or at least 
this section of it. On ijnejirst of May, 1844, the amount 
apportioned to the Public School Society, with others, 
had been paid. It was paid under the act of 1843, and 
the society had a right to employ it in the manner au* 
thorized by that act. The act of 1844 was prospec- 
tive, and applied only to monies thereafter to be received. 
It might have been a question whether, if a purchase 
of real estate were made by the Public School Society 
after the 7th of May, 1844, out of monies received on the 
first of May, 1844, it would have been obliged to vest the 
title in the corporation, the act of 1843 having been re- 
pealed ; and to obviate any doubt on this point the sec^ 
tion in the law of 1844 was doubtless passed. 

If it were necessary to adduce any authority in support 



21 

of the views I have taken of this whole subject, it is at 
hand ; and authority which ought to be with the Public 
School Society perfectly decisive. It is that of their own 
recorded opinions, expressed, not once, or twice, or cas- 
ually, or inadvertently, but frequently and deliberately 
from year to yean 

The position now taken by its learned advocate is, that 
the acts of 1842 and 1844 have not taken away any of 
the powers which the society formerly possessed, and 
were not framed with that intent, but that the right of the 
Public School Society to establish new schools with the 
public monies, and to have those schools supported at tlie 
public expense, still exists in full vigor ; that the only ob- 
ject of the new system was to supply the wants which 
the society could not satisfy ; in fine, that the new system 
only came in aid of the society, and that the two systems 
were intended, and wisely intended, to operate side by 
side, I think the expression was. 

Now let us look at the published documents of the so- 
ciety. ' 

In the 37th Annual Report, for 1842, published shortly 
after the act of April, 1842, they say, in reference to that 
act, — " It has pleased the Legislature of our State to enact 
a statute which the trustees fear will result in subjecting 
their noble institution to the blighting influence of party 
strife and sectarian animosity. The glory of their system, 
its uniformity, its equality of privilege and action, its free- 
dom from all that could justly offend, its peculiar adapta- 
tion to a floating population, embracing an immense oper- 
ative mass, unable, from their circumstances, to devote 
many years to educational pursuits, is. dimmed they fear 
forever." 

How can this be if the doctrine now contended for be 
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true ? If this society has the same power now which 
it formerly possessed, of extending its schools ad lib- 
itum^ how is the glory of the system dimmed in the 
least degreed Is it because the officers elected by the 
people can establish common schools without the inter- 
vention of the society, and that the exclusive right of the 
society is taken away, or because the power of establish- 
ing new schools was considered as altogether lost 1 

But to this same report is appended a sketch of the rise 
and progress of the Public School Society — an extremely 
interesting document, which ought to be read by all who 
wish to become acquainted with the history of common 
school education in this city. 

On page 37, we read as follows, — "In April, 1842, by 
hasty legislation, an act was passed, materially altering 
the existing arrangement and supervision of the schools, 
and the distribution of the school monies, &c., and con- 
travening the special statutes under which this society had 
hitherto acted." 

How are we to understand this, if all the powers of the 
society are in full force, and the new system is only aux- 
iliary to the old *? The admission of new schools to par- 
ticipate in the school monies, is no contravention of any 
special statutes under which the society had acted, for 
new schools had before been admitted to a participation 
of those monies without a murmur from the society. Be- 
sides, they had as much money under the new law as un- 
der the old. How, then, did the new law contravene the 
old, except by taking away some of the powers of the so- 
ciety % and what powers were taken away but those of 
extending their schools indefinitely ? 

Let us now turn to the 38th annual report, for 1843, 
published shortly after the act of April, 1843. In that re- 
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port they say, — " At the time of their last report the trus- 
tees were under painful apprehensions as to the future 
prospects of the institution, induced by the then recent 
enactment of the law of April, 1842, the operation of . 
which they much feared would paralize the public school 
system, and probably result in the dissolution of the so- 
ciety. They have now the satisfaction of stating, that on 
their application, the Legislature passed an amendatory 
act, which although not granting all that was asl{;ed for, 
has rendered the law alluded to more clear and less ob- 
jectionable, by the adoption o{ one very essential smd other 
important features. Under the act, as it now stands, the 
Board hope to be able, not only to continue their present 
schools, but also to make gradual additions to them, for 
they feel assured that the eminent advantages they de- 
rive from long experience, especially in their economical 
arrangements, will enable the Public School Society to 
enlarge their school accommodations out of an appropria- 
tion that would scarcely sustain them upon any other 
foundation." 

We can be at no loss to divine what that one very es- 
sential feature was, which the legislature had inserted in 
the law of 1843, for the trustees expressly say that by 
virtue of it they would be able to make gradual additions 
to their schools out of their appropriation. It was the 
clause in the 13th section, before alluded to, authorizing 
them to *^ appropriate all monies received by them, by 
virtue of that act to any of the purposes of common school 
instruction, including the support of normal schools, which 
they were authorized by law to do before the passage of 
that act." 

Here, then, we have again the deliberate opinion of the 
trustees, expressed in no equivocal terms, that this clause 
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of the act of 1843 restored to them the power of adding 
to the number of their schools, which had been taken 
away by the act of 1842. 

But this is not all. Their next annual report was dated 
January 1, 1845. In that report they say, — "By the provi- 
sion of the act of April, 1843, sufficient means having been 
placed at the disposal of the Board, they availed themselves 
of it, and have erected a new public school on Thirteenth 
street, and also several new primary schools in desirable 
locations." Thus reiterating the fact that their power to 
increase the number of their schools was derived from the 
provision of the act of 1843, which placed sufficient means 
at their disposal. 

They then add as follows, — "By the provisions of the act 
of April, 1844, it is understood the Board are prohibited 
from the further erection of buildings ; and it is even 
doubted whether they are authorized to pay rent on 
school premises, or the interest on the large debt, which, 
in the absence of an adequate tax, they were induced to in- 
cur by mortgaging several of the school-buildings from time 
to time dnring a series of years past, in order to meet, as far 
as practicable, the pressing wants of a rapidly increasing 
population. Should application be made to the Legisla- 
ture, at its next session, for relief in the premises, it can 
hardly be doubted that it will be granted." 

Thus it will be seen that the trustees of the Public 
School Society took, from the very beginning, the same 
view of the law which the committee have done, and that 
they thought it so clear that they did not hesitate to pub- 
lish it from year lo year to the world as the only true in- 
terpretation. They had not then, nor until a compara- 
tively recent period, discovered that the new system was 
only an auxiliary to the old, designed to provide additional 
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schools for those whom the society could not or did not 
reach ; and it ought not to be a matter of surprise or dis- 
appointment to them if this Board should on examination 
entertain the same opinions as to the meaning of the law, 
which the trustees of the society themselves have so fre- 
quently and deliberately expressed. 

The construction for which the committee have contend- 
ed, is one which will not interfere with the schools of the 
Public School Society established before the act of 1844. 
It leaves them, as the law of that year left them, in the en- 
joyment of all their privileges, and with a fund amply suf- 
ficient for all their necessary and legal expenses. 

The trustees of that society now have under their care 
eighteen public schools, in which were instructed dur- 
ing the last year 14,103 children, and fifty-six primaries, 
or schools for small children, having 8,108 children, and 
two public and six primary schools for colored children, 
in which 1,181 pupils were taught, making an aggregate 
of 23,392* pupils taught in eighty-two schools under their 
jurisdiction during the last year. 

The school monies apportioned to the several schools 
and societies in the city of New York, for the year 1846, 
amounted to $189,107.17, of which sum the Public School 
Society received for their twenty public and sixty-two 
primaries $122,184.99, or two-thirds of the whole, while 
the ward schools under the immediate care of the ward 
ofiicers received for their nineteen ward schools and pri- 
maries the sum of $55,356 08 ; the difference between 
these two sums and the whole amount apportioned being 
distributed to the orphan asylums and other corporate 
schools provided for by law. 



• See the 40ih Annual Report of the Public School Society, for 1847, for 
these particulars. 



26 

The resolution how before you will not, il is believed, 
affect any of the schools of the P,ublic School Society, ex- 
cept two or three primaries established since the passage 
of the act of May, 1844, nor deprive the society of any 
part of the monies which may be necessary to enable 
them to sustain their schools on the most liberal scale ; 
but I respectfully submit and insist that this Board are 
bound to see that the public monies under their control 
are not appropriated in a manner or for purposes contra- 
vening the provisions of the law which we are called upon 
to execute, and therefore hope that the resolution proposed 
by the Committee will be adopted. 



Board of Education^, March 24, 1847. 
The aforesaid resolution being still under considera- 
tion, Mr. Bosworth remarked as follows : 

> 

Mr, Preddent — I should not have entered into this dis- 
cussion, with such formal preparation, as the papers 
before me would seem to indicate, but for a single con- 
sideration. The able argument which was made before 
this Board at its last meeting — in behalf of the Public 
School Society — has since been repeated to the people, 
by the publication of it in pamphlet form. This indicates 
that the Public School Society has great confidence in 
the soundness of its positions, and regards the questions 
under discussion, and justly so I concede, as questions 
of important public concern. Entertaining very different 
views from those presented in behalf of that Society, I 
have deemed it due to the questions before the Board, 
and to the interest which the people of this city have in 
the decision of these questions, to not only examine them 
with care, but to reduce my views to form, that I might 
re-examine them before attempting to present them here, 
and thus be the better able to judge of their s^ccuracy. 
This is my apology, if any be necessary, for departing on 
this occasion from the usual manner of discussing ques- 
tions before the Board. 

The practical questions for the Board of Education to 
decide are these : 

To what extent has the Public School Society a right 
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to participate in the "school monies/' since the passage 
of the act of May 7th, 1844, entitled " An act more effectu- 
ally to provide for Common school Education in the city 
and county of New York V 

What portion of those monies can this Board " author- 
ize " to be paid annually to that society ? 

These questions should be determined accurately. This 
Board has a duty to perform in apportioning these monies, 
and its members desire to know what that duty is, and to 
discharge it faithfully and firmly. Their business is to 
execute the law as they find it, and not to pervert it, or 
enlarge or restrict the clear meaning of its provisions by 
construction or inference. 

By the act of May 7th, 1844, certain monies, which 
this Board must apportion, are designated as " School 
Monies, or monies for the purposes of Common Schools ;" 
as contra-distinguished from monies to be raised by taxa- 
tion ^^for the erecting, purchasing or leasing of school houses ^ 
and procuring the sites therefor^ and the fitting up thereof ^ 
Sees. 5 and 12 ; and 1 R. S., 183, sec. 2. 

The monies usually denominated "school monies," 
consist of the amount annually received for the use of the 
Common Schools of this city from the Common School 
Fund of the State, an equal sum to be raised by taxation, 
and also a further sum " equal to one twentieth of one 
per cent, of the value of the real and personal property in 
the^said city, liable to be assessed therein." 

The act says, (Sec. 5,) that these school monies shall 
" be applied exclusively to the purposes of Common Schools 
in said city." 

By section twelve it is declared to " be the duty of the 
Board of Education to apportion all the school monies, 
except so much as shall have been raised for the purpose 
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of establishing and organizing new schools, to each of the 
several schools provided for by this act, and the acts men- 
tioned in the preceding section, MCtn-drng to the number of 
children over four and under sixteen years of age, who 
shall have actually attended such school without charge 
the preceding year." 

By section fourteen the Board is required to "file with 
the Chamberlain of said city and county, on or before the 
first Monday of April in each year, a copy of their appor- 
tionment, stating the amount thereof to be paid to the 
Commissioners of each ward, and to the Trustees, Mana- 
gfer^ or Directors of the several schools enumerated in the 
eleventh section of this act." The Chamberlain may pay 
on the drafts of the Commissioners, or of the trustees, the 
sums severally "apportioned" lib them; "but no such 
drafts shall he paid unless countersigned by the President 
and Clerk for the time being of the Board of JEdiuxition" 

Section six declares that " the said Common Council 
shally on application of the Board of Education^ and at such 
monthly or quarterly periods subsequent to the first day 
of May in each year, as they may determine, direct that a 
sum or sums of money, equal in the aggregate to the 
amount last received by the Chamberlain of said city and 
county from the Common School Fund, together with the 
sum so received from the School Fund, and also one- 
twentieth of one per cent, as provided in the preceding 
section, be deposited by him in one of the incorporated 
banks of the said city," to the credit of the Commission- 
ers of the ward schools, and of the schools and societies 
mentioned in the eleventh section of the act, subject to the 
drafts of such commissioners, and of some person duly 
authorized by such societies to draw for them ; " the said 
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drafts to be countersigned " by the President and Clerk of 
this Board, as provided by section 14. 

Such are the monies to be apportioned, and such is the 
process by which the money is to be drawn when appor- 
tioned. 

First, the Board apportions the monies ; next files with 
the Chamberlain a copy of the apportionment; and lastly, 
applies to the Common Council, and on such application 
the Common Council directs the Chamberlain to deposite 
those monies in bank, to the credit of the commissioners, 
societies and schools entitled to draw them ; but when so 
deposited, they are to be drawn by authority of dra/J:« made 
by such commissioners, and the authorized agents or offi- 
cers of the schools or societies, and countersigned by the 
President and Clerk of the Board. 

The provisions already cited, contemplate not only an 
apportionment of all the " school monies," but the deposite 
of all of them, and the receipt of all of them by the commii*- 
sioners, societies and schools enumerated in the eleventh 
section of the act. But there are other provisions which 
limit and restrict the operation of those above cited. 

The eleventh section provides that " the Schools of the 
Public School Society," and also other schools enumerated 
in that section, ^' shall participate in the apportionment of 
the School monies, in the same manner, and to the same 
extent as herein providbd in respect to such schools as 
may be organized under this act ; or which shall have 
been organized under the act passed April Uth, 1842 ; or 
the amended act passed April 18th, 1843." 

The question then is, to what extent, is it herein pro- 
vided that the schools organized under the three acts last 

named, may participate in the apportionment of the school 
monies ? 
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They cannot participate in the school monies to such 
an extent that they or their oflScers can use a dollar of 
such monies to purchase a lot, erect^ or hire a school house. 

All monies needed for such purposes, are raised under 
a special power contained in section five ; and when 
raised, can, by section seven, be only drawn hy authority 
of a ^* special appropriation^ by the said Board of Educa- 
tion ; and all drafts upon said funds shall be made by the 
President of the Board, countersigned by the Clerk, and 
made payable to the order of the persons to whom the 
same shall be paid." 

If the Public School Society can participate in these 
" school monies" to an extent which will enable it to use 
any portion of them to erect, or Iiire buildings, or purchase 
lots, then it can participate in them to a greater extent 
then the ward schools can; and to an extent which will 
enable it to apply them to uses to which the ward schools 
are prohibited from applying them. 

But the eleventh section says^ this society " shall parti- 
cipate in the same manner, and to the same extent^ 

The twelfth section further provides, that ^^ if the school 
monies apportioned agreeably to this section, shall exceed 
the necessary and legal expenses of either of the schools 
or societies provided for in this act, the Board shall autho- 
rize the payment only of such necessary and legal expen- 
ses; any balance remaining in deposit shall be paid hy 
THE Board op Education into the city treasury." 

The Board then has a duty to perform beyond the act 
of apportioning, filing a copy of an apportionment made 
according to, the number of scholars taught, and applying 
to the Common Council to direct a deposit of the monies 
thus apportioned. 
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If on making such apportionment, the Board ascertains 
from the Report of this Society, that the monies thus ap- 
portioned exceed the amount of the actual annual expen- 
ses of tlie society, in conducting the schools for which the 
society is entitled to draw, the Board is expressly pro- 
hibited from authorizing the payment of only such actual 
expenses. When I say actual expenses, I assume none 
to have been incurred except such as will be "necessary 
and legal." The necessary and legal expenses of an hon- 
est and entelligent agent, will not exceed the actual expen- 
ses of his agency. 

"The Board of Education shall authorize the payment 
only of such necessary and legal expences;" and "the 
Board of Education $hall pay any balance remaining in 
dopositj at the end of each year." "into the city treasury/' 

It is the duty of the Board then to keep all of the mo- 
nies " apportioned," beyond the amounts sufficient to de- 
fray " the necessary and legal expenses" of the several 
schools and societies within its control,^ until the end of 
the year ; and at the end of each year, to pay any bal- 
ance remaining in deposit into the city treasury. 

In this very provision is contained a dear prohibition 
against the Public School Society using any of the 
" School monies" to establish new schools. It is a clear 
answer to their claim, to have all the monies " appor- 
tioned" to scholars according to numbers paid over to 
them absolutely. If the Legislature intended to allow 
them to use surplus " school monies" to erect new build- 
ings, and purchase new lots, why prohibit the Board ftom 
authorizing the payment to them of all the monies to 
which they would be entitled by an " apportionment'' 
according to the number of scholars taught ? Why de- 
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clare that the Bokrd shall authorize '^ the payment only 
of such necessary and legal expenses V 

If the act be construed to prohibit the Society from es- 
tablishing any new " common schools," this proyisidn is in- 
telligible and easily executed. But if the power be conce- 
ded to the Society to establish as many new schools as it 
may deem expedient, and the right be also conceded to it, to 
uise surplus " school monies" to purchase n6w lots, erect 
new buildings, and organize new schools, then this pro- 
vision is unintelligible, as this Board can never conjecture 
wbat its legal expenses fpr any current year will be ; and 
may assume to withhold monies tO which the Society 
has an absolute right, and full power to expend when 
received, as may suit its pleasure? 

The argument in behalf of the Public School Society 
proves too much. If . its construction of its powers be 
correct, it can establish as many new schools as it may 
deem expedient, and will be entitled to participate in the 
school monies for instructing children in such new 
schools. If this be so, then its powers and rights are im- 
measurably greater under the act of May .7, 1844, than 
they were before the act was passed. The twelfth sec- 
tion of that act provides that '' Any deficiency to meet 
the necessary legal expenses af either of the said schools 
orjsocieties shall be supplied by the Common Council 
of the said city, in anticipation of the annual tax for the 
support of common schools, as provided in section five of 
this act. The Board of Education shall, in all cases^ 
certify to the Common Council the cause of such defi- 
ciency, and that the same was unavoidable^ and unless 
such certificaie be made, the said Common Council may 
refuse to riiise the sum required to meet such deficiency." 

5 
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It is clearly the duty of the Common Council to supply 
any deficiency to meet the necessary legal expenses of the 
Society in conducting each and all Of its schools which 
are entitled to participate in the apportionment of the 
school monies. If then the Society may establish an in- 
definite number of new schools, by mortgaging their pro- 
perty to raise money to erect new buildings, may supply 
those new schools with teachers, books and stationery, if 
such acts are legcU. if such new schools may participate 
in the school monies, then it is the duty of the Common 
Council to raise any amount which may be required in 
addition to the school monies apportioned to the society, 
to defray the necessary expeftises of conducting such new 
schools. 

On such a construction the Public School Society has 
unlimited and an unregulated power and discretion to es- 
tablish as many schools as it may deem expedient, and 
the Common Council must raise tlie requisite means to 
pay the expenses of conducting them. That society in- 
stead of being restricted to a right (so far as relates to its 
right to claim and apply public funds) to use only iis 
surplus of school monies in erecting new buildings, after 
amply compensating its teachers, (as it was restricted by 
the Act of April 5, 1817,) has now the right to ask for, 
and be furnished with, the means to defray the necessary 
and legal expenses of any number of new schools which 
it may see fit to establish. A construction which leads 
to such conclusions is absurd. 

The act of May 7, 1844, abrogated the potrer of the 
society to establish new schools for the purpose of merely 
increasing the number of common schools, and for all 
practical purposes to establish any new school. That 
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point I will consider presemtly. I state the proposition 
here merely for the purpose of observing, that on such a 
construction of the act, there is no y conflict in its provi- 
sions, and that each and all of tbem are intelligible. 

Under such a construction the Board can easily deter- 
mine what sum to authorize to be paid to this Society. 
The Society can, if it has kept its accounts properly, re- 
port to the Board, how much it paid for the year ending 
at the date of its last report, for teachers, books, station- 
ery and fuel for the schools established prior to May 7, 
1844. What amount it paid for rent of buildings, or for 
interest on mortgages of the buildings in which such 
schools were kept. The Board will authorize the pay- 
ment of a sufficient amount of the school monies to dcr 
fray the like amount of expenses for the current year. 
If from any " unavoidable" cause they prove insufficient 
to defray the necessary and legal expenses of the current 
year, the Board will give the necessary certificate to 
make it compulsory on the Common Council to supply 
the deficiency. In that way the Society is certain of 
receiving ample means to sustain and conduct efficiently 
all the schools established when this act was passed. If 
they determine to establish more schools, then, it will be 
because they are determined to execute the duties which 
the officers elected under this act were elected to perr 
form. It is made the duty of the officers elected under 
this act, to organize new schools whenever and where- 
ever they are necessary. Suppose these officers pass 
upon an application for a new school, and decide that one 
is not necessary in the place designated. The officers of 
the Public School Society, in their greater experience 
and sounder discretion, determine it expedient to estab- 
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lish, and do establish, one there. The monies appor- 
tioned to the society after paying its other expenses, are 
insufficient to defray any part of the necessary and legal 
expenses of this new school. Haw can this Board certify 
that such expenses were unavoidable f Unless this 
Board does so certify, the society has no certainty of 
obtaining money to meet the deficiency. And yet if 
its powers are such as it has uiged here, it is the duty of 
the Common Council to supply that deficiency. 

The only construction which can be given to the act 
which will render its provisions harmonious is this : The 
Public School Society is deprived of the power to in- 
crease the number of its schools. This Board shall au- 
thorize the payment to it of only sufficient monies to de- 
fray the necessary and legal expenses of '^ the schools" 
which had been established by it on the 7th of May, 1844, 
and if all the monies ^^ apportioned'' to it are insufficient 
to defray those expenses the deficiencies shall be supplied. 
By that rule it will participate '^ in the same manner and 
to the same extent,*' as the ward schools. By any other 
rule it will participate in a different manner and to a dif- 
ferent extent. 

The society cannot strengthen its claim by invoking 
that provision which declares that the monies appropria- 
ted shall " be applied exclusively to the purposes of com- 
mon schools^ 

The erection of school houses, the purchase or hiring 
of lots, is not a " purpose" to which the ward schools or 
their officers can apply this money. It is not a use to 
which it can be applied under the common school law of 
the StatQ. There is nothing in the act to tolerate the po- 
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sition that such a class of expenditures is legitimately for 
common school purposes, when the acts of that society 
are in question, and that the same kind of expenditures 
would not be for common school purposes when the acts 
of the ward oflScers and of this Board were in question. 

Neither can that society strengthen its claim by that 
part of the twelfth section, which provides that " if any 
school shall have been * organized' since the last annual 
apportionment, ' it shall be entitled to draw for the scho- 
lars taught in it/ " 

^ That clause clearly refers to schools organized by the 
ward officers and this Board : The third section declares 
that the schools organized under this act shall be desig- 
nated ward schools. The 8th, 9th and 10th sections pro- 
vide how these schools shall be organized* The elev- 
enth section provides that the variouis schools enumerated 
in it, shall participate in the school monies in the same 
manner and to the same extent as herein provided in re- 
spect to such schools as may be organized under this act: 
Section twelve provides for the apportionment of all 
the school monies *' except so much as shall have been 
raised for the purpose of establishing and organizing new 
schools." Then comes the provision that " if any school 
shall have been organized since the last apportionment," 
&c. 

Thus this clause incontestibly refers to " ctny school or- 
ganized under this act. The great object for which this 
act was passed, was to organize new schools. The pos- 
sibility of the Public School Society organizing a new 
school is not alluded to throughout the act. 

Nothing can be found to support the claim of the Pub- 
lic School Society in the thirty-sixth section of the act. 
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which requires them to report annuaUy ^* the tchoie num- 
ber of schools within their jurisdiction J^^ To make an ar- 
gument out of that provision, it must be assumed that this 
act contemplates that the number of their schools wilt or 
may be increased. I shall undertake to show that the 
act contemplates that the number of their schools may and 
probably will be diminished. That some subsequent Re- 
port will show a diminished number of schools within 
their jurisdiction ; and that too though they perform tjbeir 
full and whole duty to the public, and do it well. 

The New York Orphan Asylum school^ the Roman 
Catholic Orphan Asylum school^ the school of the Me- 
chanics' Society, the Harlem scfiool, the Yorkville Public 
school, the Manhattanville Free school, the Hamilton Free 
school, the Institution for the Blind, the scftool of the 
Leake and Watts Orphan House, the school connected 
with the Alms House, and the school of the Association 
for the benefit pf the Colored Orphans also have the right, 
as well as " the sclwols of the Public School Society" to 
participate in the school monies in the same manner and 
to the same extent as the ward schools. The trustees or 
managers of these various schools and societies are also 
required by Sec. 36, to report annually and severally " the 
whole number of schools within their jurisdiction.^^ And 
yet by Sec. 11, it is only " the school ^^ the single and soli^ 
Uxry school of each of them that can participate in the 
school monies. Either of those societies can make as 
strong an argument on section thirty-six, in favor of the 
right of a " new shool" of th'eirs to participate in the 
school monies, as the Public School Society, 

That society cannot strengthen its claim by appealing 
to the concluding clause of Sec. 11, which provides that 
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" Titles to all school property, real or personal, hereafter 
purchased, from all monies derived from the distribution of 
ihe school fund, or raised by taxation in the city of New 
York, shall be vested in the Mayor, Aldermen, and Com- 
monalty of the city and county of New York." 

Before the act of May 7, 1844, was passed, that society 
held a large amount of monies derived from the "distribu- 
tion of the school fund," and raised by taKation in the city 
of New York, which by the act of April 18, 1843, that 
society was authorized to expend in purchasing lots and 
erecting buildings. But the latter act required the title 

to all school property purchased with such monies to be 
vested in the city Corporation. 

Those monies had not been wholly expended when the 
act of May 7, 1844, was passed, The act of April 18, 
i843 was repealed by the act of May 7, 1844. 

Hence the latter a(jt required the society, if it used that 
balance to purchase school property, to vest the title to all 
property, which they should thereafter purchase with 
those monies, in the Corporation. The title to all they 
had previously bought with it had been already so vested 
if the officers of that society did iheir dwty* The Legis- 
lature did not intend by repealing the act of 1843, to give 
that surplus to the society. That body intended that 
though real or personal estate should be purchased afier 
the repeal of the act of 1843, with that money, that the 
title to such real or personal estate should be vested in 
the Corporation. 

This view answers the whole argument made in be- 
half of the Public School Society, so far as it was based 
on the terms and provisions of the act of 1844. 

The fiftieth section of this act repeals the acts of April 
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11, 1842, April 18, 1843, and all other acts specially ap- 
plicable to public or common schools in this city and 
county, so far as the same are inconsistent with the pro- 
visions of this act. 

The act of 1842 was unlike the act of 1844. The 
thirteenth section provided that " the schools of the 
Public School Society" " shall be subject to the general 
jurisdiction of the said Commissioners of the respective 
wards in which any of the said schools now are or here- 
after may be heated^ The act of 1843 had the same 
provision. This clearly contemplated the establishment 
of new schools by the Society. There is no such pro- 
vision in the act of 1844. 

The fifteenth section of the act of 1842, made it the 
duty of the Board to apportion the school monies among 
all the schools in proportion to the number taught, and 
section sixteen made it the duty of the Ward Commis- 
sioners, wh^n they received this money, to apply it at 
once to the use of these schools according to the appar- 
mint. The act of 1843 had the same provisions. 
. By the act of 1844, the money which goes to this 
society is not paid to the Ward Commissioners, but is so 
far placed under the control of this Board, that the Board 
is prohibited from authorizing the payment of only enough 
of the monies apportioned, to defray the necessary and 
legal expenses of the society in conducting the schools 
entitled to participate in these monies. 

Why could not that Society, after it had received an 
apportionment under the act of 1843, use those monies 
to establish new schools 1 The reasons are these : The 
eleventh section of that act repealed all acts ^' and all 
provisions therein providing for or directing, or concerning 



41 

the disbursing or appropriation of the funds created or 
applicable to Common School education In the city and 
county of New York/' so far as the same were incon- 
sistent with the provisions of that act. 

That act made two funds. One to organize new 
schools, which was placed under the exclusive control of 
the ward officers. The other, to defray the expenses of 
schools fully organized. Hence, although the Society 
had more money apportioned to it, and received more 
money, than was required to defray the expenses of its 
established schools, it could not use the surplus to estabr 
iisli new schools. Se^ction nine of that act, like section 
five of the act of 1844, directed that the school monies 
thus apportioned should be applied exclusively to the 
purposes " of common schools in said city." 

The general act in relation to the common schools of 
the State, which, by the act of 1842, was extended to this 
city, did not provide for using such monies to purchase 
lots, or hire, or erect school houses ; but, on the contrary, 
prohibited such use of them. It was then inconsistent 
with the provisions of the act of 1842, for the Public 
School Society to use those monies for any such purpose. 
In 1843, the Legislature authorized them to use the 
school monies which they received for *' any of the pur- 
poses of common school instruction, which they were - 
authorized by law to do," before the passage of the act 
of April 11, 1842. This amendment gave authority to 
do that which the act of 1842 did not allow to be done. 

There is no such authority contained in the act of 
1844. The latter act only gives the right to " participate 
in the same manner and to the same extent" as the ward 
schools. The extent to which the watd schools can 
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participate, is, such as will defray the expense of 
schools fully organized and established^ Neither the 
ward officers nor this Board can employ these monies to 
establish new schools* 

The Public School Society, in their annual report for 
1845, declared that they understood such to be the fair 
meaning and force of the act of 1844. At page 4 of that 
report, the society expressed its own deliberate judgment 
of its powers under the act of May 7, 1844, in these 
words : " By the provisions of the act of April, 1844, 
(meaning May 7, 1844, as that is the date of the passage 
of this act,) it is understood the jBoard are prohibited 
from tlie further erection of buildings ; and it is even 
doubted whether they are authorised to pay rent oix 
school premises, or interest on the large debt, which, in 
the absence of an adequate tax, they were induced to 
incur by mortgaging several of the school buildings, from 
time to time, during a series of years past, in order tx> 
meet as far as practicable the pressing wants of a rapidly 
increasing population." 

The Society now claim, not only that such opinion 
was erroneous, but that they have the power under that act 
to establish as many schools, and erect as many buildings 
as they please ; that such schools will be entitled to par- 
ticipate in the ^ school monies," and that such monies 
may be applied to defray the expense of erecting such 
new buildings. The view of the law which the Society 
expressed in their annual report for 1845, was undobtedly 
correct — but that view the Society now repudiate. 

The last and main ground on which the Public School 
Society rests its claims, is the power given by the act 
iacorpQra ting it. tits learned advocate contended that 
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this Society " had a right hy law, the law of i($ crention, 
to build as many school houses, and open asi many 
schools, as it pleased." That this right wa& indettructir 
ble, and that the Legislature could not abrogate it. 

To the first proposition, in the broad terms in whidi it 
is expressed, I cannot subsoribe. 

The Society, in its origin, was an elemosynary inslitu* 
tion — it was a charity school. The objects of its bounty 
were precisely defined. The act of incorporation (passed 
April 9, 1805,) recites '' that De Witt Glinb^n and others 
have associated themsdres for the. laudable purpose of 
establishing a free school in the city of New York, for 
the education of the children of persons in indifmt cir-r 
cumstances, and who do not belong to^ or are not provided 
for by duty religioui society .^^ 

The second section of that act gave power to the 
trustees for the time being, to establish two or more (ree 
schools, when a majority of the memberii of the Corpora*- 
tion, at a general meeting, by a majority of all of them 
" shall judge it expedient, for the more fully eKtending 
the benefits of education to poor children^ agreeably to 
the benevolent design of the said association?^ 

The act of April 1, 1808, extended ** the powers" of 
the Society " to all children who are the proper objects 
of a gratuitous education," and changed its name to that 
of " the Free School Society of New York." 

This was the whole extent of its powers down to 
January 28, 1826. I deny that the Society had the right 
to establish more schools than could be employed to 
teach children who were ^^ the proper objects of a graiai^ 
tons education.^ ^ Its powers, conferred by the law of iti 
creatira, had this extent and no more. 
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Conceding these powers to be irrepealable, and the ar«» 
gument in behalf of the society establishes an abstract 
right, which practically is a mere abstraction and nothing 
else. It can have no occasion to increase the number of 
its schools to instruct children of this description. A tithe 
of its established schools will accommodate all the indi- 
gent children who are the proper objects of a gratuitous 
education. If by that phrase is meant such children as 
cannot acquire a common school education without the 
exercise of the bounty of the benevolent members of this 
society, then it may be answered that this city contains 
now no such children. If there are not schools enough to 
accommodate all children, whether their parents are rich 
or poor, or do or do not belong to any religious society^ 
then it is the duty of the ward officers and of this Board 
to supply the deficiency. We have no pauper scholars in 
this city. . None need go a begging for admission to a com- 
mon school. All, are provided for. The power of the so*- 
dety to provide schools for paiuper children, has been re- 
duced to a skeleton abstraction, by the intelligence, liber- 
ality and humanity of our citizens. They have provided 
a system under which ail can be educated on common 
terms, with common rights, and without any one having 
the power to point to any other as a beneficiary. Each 
can feel the consciousness of a common independence, of 
equality of privileges and rights. 

In 1826, an act was passed by which this society was 
made the agent or instrument of the public in disseminating 
common school education. That act made it its duty to 
^' protndefor the education of all children in the city^ not 
otherwise provided for^ to the extent of its means. '^^ By 
that act the same agency was entrusted to that society, 
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i;vhicb, by the act of Miay 7, 1844, is entrusted to the oflBl* 
cers elected under the latter— but with this striking differ^ 
ence : The latter officers are not limited in the amonnt of 
duty by " the extent of their means." They are required 
to supply all needed accommodations, and draw on their 
constituents for the means to defray the expense. It is 
as much within the power of the Legislature to repeal the 
act of 1826, as the act of 1844. The latter act has re- 
pealed the former. The officers elected under the act of 
1844 are charged with doing the whole duty, which the 
act of 1826 charged that society to perform, so far as its 
means might, extend. 

The act of January 20, 1829, gave power to that society, 
on complying with certain formalities, and on the resolu- 
tion of a majority of the whole number of trustees, at a 
regular meetings confirmed by a vote of any subsequent 
regular meeting, declaring it ^' necessary and proper*^ so to 
do, to mortgage any of its property "for the purpose of carry- 
ing into effect the objects of the said society, as the same are 
set forth and expressed ia any of the acts of the Legisla- 
ture relating thereto." 

So far as they are authorized to mortgage, to carry into 
effect the objects expressed in the act of 1826, the power i^ 
clearly repealable and has been repealed. The society 
has no power to mortgage their property, to run a race of 
competition with a public body which is charged with the. 
duty of providing for the entire common school education 
in the city. Although the society may have the abstract 
right to mortgage, to raise means to erect buildings and 
open new schools to instruct poor children^ who are the 
proper objects oi a gratuitous education^ we must do the 
liOgislature the justice to suppose they could not have con- 
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templated that the society would resolve it to be ^' nrccst 
6ART and proper" so to do^ after ample means had been 
provided for the education of aU children in the city. 

The fiftieth section of the act of 1844, repeals all laws 
inconsistent with its own provisions, especially relating to 
the public or common schools. It repeals the act of 1826, 
which made that society the agent of the public to educate 
nil children, and created a class of officers to perform that 
sacred duty and no other. 

It repealed the power of the society to mortgage their 
property for any such purpose. It repealed their power 
to establish " common schools" properly so called. 

It repealed, as the act of 1842 in effect did, the law of 
Feb. 27, 1807, which gave to the society $1000 annually 
out of the excise duties. 

It repealed the act of March 30, 1811, which gave the 
society annually ah additional $500 out of the excise du- 
ties, "to promote the benevolent objects of the said cor- 
poration.'' The act of 1844 makes the taxation which it 
authorizes a substitute for, and declares it to be the ex- 
tent of all assessments for common school education. 

It repeals all laws authoriising the Public School So- 
ciety to receive any more of the school monies than may 
be required to defray the necessary and legal expenses of 
the'schools in existence when that act was passed, and 
prohibits this Board from authorizing the payment to it of 
more than such expenses. 

All such provisions are clearly inconsistent with the 
act of May 7, 1844. 

Under this construction of the act the schools of this 
society may and probably will decrease in number. So 
far as they are established in leased buildings, they will 
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terminate with the expiration of the leases. When tliey 
are terminated, if a new school is needed, the ward offi- 
cers and this Board must establish one. In that event 
the society will have occasion to report a decreased num^ 
her of schools " within their j uri^iction." They may not 
resolve it to be necessary and proper to mortgage their 
property to supply its place, when they consider that the 
people have elected officers, made it their duty to supply 
the desired accommodations, and given them power to 
command the means to defray the necessary expense. 

These considerations show, as I think, conclusively^ 
that the society has no power to establish new " common 
schools,'* properly so called, nor any right to mortgage it& 
property for any such purpose. Its original power to es- 
tablish free schools for the education of poor children, i» 
at best but a mere abstract right, without there being^ 
practically any such objects to call for its exercise. Its 
present schools will more than accommodate all of that 
description, which in legal contemplation can exist, while 
there is a body of officers existing under an act which im- 
poses the duty and furnishes the means of providing for 
the education of all children in 4he city. 

It is not, perhaps, unnatural that the society should re- 
gret that its present powers will confine its new operations 
to the benevolent and charitable designs of its founders. 
A laudable ambition may have disposed its members not 
only to desire the education of the indigent, but also of 
the children of those parents who may feel competent to 
construct a system adapted to their wants, and which tlie 
public may so fully approve, that they will feel both pride 
and pleasure in sus taining it. 

They certainly cannot regret the substitution of a new^ 
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agency for managing public instruction, unless they are 
conscious that they can perform the same high duty with 
more economy, and more in conformity with the public 
wants. The passage of the act of 1844 is no reflection 
upon the intelligence, patriotism or fidelity of their officers. 
The public sense of the value of their services is evinced 
by the provision, which supplies ample means to continue 
their established schools with success and efficiency. 

It is not unnatural that the people should desire the 
election by themselves of officers, who have the power 
of subjecting them to taxation, and the expenditure of 
their money for public purposes. It would seem all fit 
and proper that it should be so. Public attention is evi- 
dently sufficiently observing of the action of the school 
officers, to indicate, that if they fail to meet public expec- 
tation, successors will be elected to fill their places, who 
will bring to the discharge of their duties increased Intel-- 
ligence and efficiency. 

The possession of power by the Public School Society^ 
equal to that of the ward officers, to organize new 
schools, can only be desired for the patriotic purpose of 
proving the Society to be a better public agent than the 
officers elected under the act of 1844. Two agents 
equally good, when either one can do the whole duty, 
would seem to be unnecessary. Unless the Public 
School Society can serve the public better than their 
officers, the exercise of the same powers concurrently by 
both, would not promise any practical utility. As the 
law now is, I am forced lo the conclusion, that the 
Society has not the power which it claims, and 
which, for the purpose of removing doubts, it generously 
invites this Board to unite with it in an application to the 
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Legislature to grant to it. That is a matter which I 
think properly belongs to the people, by whom the mem- 
bers of this Board were elected. The application, when 
made, should be made by them, and not by their officers, 
who were elected to execute the law as it is. 

The Board cannot properly devote itself officially to 
anything else than a full and efficient discharge of the 
trust confided to it, and to an impartial and firm execu- 
tion of the law which defines its powers, and prescribes 
the rule of its action. I think that the Board of Educa- 
tion is expressly prohibited by that law from authorizing 
the payment to the Public School Society, of any greater 
amount of the school monies, than shall be sufficient to 
defray the necessary and legal expenses of " the schools" 
established and within its jurisdiction, at the time that 
act was passed. 
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